




https://www.asbfeo.gov.au/contribution-australian-business-numbers










https://sklaw.au/blog/asic-v-plymin/
https://sklaw.au/blog/asic-v-plymin/








https://sklaw.au/blog/a-complete-guide-to-simplified-debt-restructuring/
https://sklaw.au/blog/voluntary-administration/
https://sklaw.au/white-papers/pre-pack-insolvency-arrangement/






YOU ARE THE PRODUCT I Who is this checklist designed for? ���well 
� 1\._ettle 

WE FIND THAT OUR CLIENTS 

TEND TO GET REFERRED TO US BY 

SENSIBLE PROFESSIONALS: 

A sensible professional often 

has good insights into their client's 

business and they don't try and 

overstep the scope of their expertise 

If they think that the client is sinking 

rather than trying to learn about 

insolvency and turnaround they will 

refer a client to an expert 

Learn more 

WE HAVE FOUND IN THE PAST THAT OUR CLIENTS HAVE OFTEN GOTTEN LOST IN THE 

INSOLVENCY INDUSTRY. The insolvency advice industry for SM Es is poorly regulated: Anyone 

can provide corporate restructuring advice to SM Es and there are lots of people including 

accountants and lawyers without specialist knowledge and experience that do so. This means 

many SM Es get poor quality support, and that conflicted advice is almost to be expected. The 

result is that advisors push for voluntary administration without conducting due diligence and 

a poorly conceived strategy results in the proprietors of insolvent businesses losing all goodwill 

value through a liquidation fire sale. 

WHAT ARE THE TYPICAL MISTAKES THAT OUR CLIENTS HAVE MADE? 

Using expensive finance facilities such as receivables finance, caveat loans or credit cards to fund working 

capital shortfalls 

Failing to look properly at their corporate structure and continuing to invest sweat capital in an out-of-date 

structure 

Hiring the local solicitor and avoiding good quality specialist lawyers who can develop a dependable 

litigation strategy 

Avoiding their accountant and bookkeeper and failing to make sure that their accounting software is fully 

reconciled 

Putting prestige over profits by not focusing on the 20% of customers that deliver 80% of profit 

Avoiding conflict with employees by not managing by objectives - trying to be mates not managers 

Working 'in' the business but not 'on' the business - neglecting strategy can mean failing to recognise the 

root cause of the problem 
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STEP 3 I ls the company actually insolvent or just distressed? ���well 
�1\._ettle 

KEY POINTS AND TAKEAWAYS: 

Insolvency is when a company has 

a chronic shortage of working 

capital not just temporary illiquidity 

Check the list of indicators from 

Asic v Plymin to get a better idea 

of whether a Court will find that 

you are trading whilst insolvent 

IN AUSTRALIA THERE IS STILL A PROHIBITION ON A COMPANY TRADING WHILST IT IS 

INSOLVENT. But the legal definition of insolvency doesn't include a company that is a zombie -

that is, it barely scrapes by and is always short of cash. When a business hits the point of actual 

insolvency it will need to look at formal restructuring options or closing the business down. 

The case of ASIC v Plymin is significant for company directors because it sets out a list of 

indicators that can help us understand when a company will be found to be insolvent. 

The general rule in law is that company insolvency is proven by a cash-flow test (looking at the 

cash that is available to cover payments as they full due) and not a balance sheet test (whether 

the company has sufficient assets compared to its debts). 

THE INDICATORS FROM THE ASIC V PLYMIN ARE: 

1. Continuing losses 

2. Liquidity ratios below 1 

3. Overdue Commonwealth and state taxes

4. Poor relationship with present Bank, including 

inability to borrow further funds 

5. No access to alternative finance 

6. Inability to raise further equity

7. Suppliers placing [company] on COD, or otherwise

demanding special payments before resuming supply

8. Creditors unpaid outside trading terms

9. Issuing of post-dated cheques

10. Dishonoured cheques

11. Special arrangements with selected creditors

12. Solicitors' letters, summons[es], judgments or warrants

issued against the company

13. Payments to creditors of rounded sums which are not

reconcilable to specific invoices

14. Inability to produce timely and accurate financial information

to display the company's trading performance and financial

position, and make reliable forecasts

There is no hard and fast measure of company insolvency, but it is safe to say that if a business 

satisfies many of the criteria listed above, then it is likely to be in insolvency. 
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